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ORIGINAL
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Based on the information available to the Parties on'the
effective date of this FEDERAL FACILITY AGREEMENT ("the
Agreement"), and without trial or adjudication of any issues of

fact or law, the Parties agree as follows:
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I.
Purpose*

1.1 The general purposes of this Agreement are to'

. (a) Ensure that the env1ronmental 1mpacts associated
vw1th past and present activities at the Site are thoroughly
investigated and appropriate remedial action taken .as necessary
to protect the public health, welfare and the environment;

(b) Establish a procedural framework and schedule for
developing, 1mplement1ng and monitoring appropriate response
actions at the Site in accordance with CERCLA, the NCP, Superfund
guidance and policy, RCRA, RCRA guidance and pollcy, and

(c) Fac111tate cooperatlon, exchange of 1nformatlon and
participation of the Parties in such actions.

1.2 Spec1f1cally, the purposes of this Agreement are to:

(a) Identlfy remedial alternatives for. Operable Unlts
whlch are appropriate at the - Site prior to the implementation of
final remedial action(s) for the Site. The remedial alternatives .
shall be identified and proposed to the Parties as early as
possible prior to formal proposal of remedial action(s) for :
Operable Units to USEPA pursuant to CERCLA and appllcable State
law. This process is designed to promote ‘cooperation among the
Parties in identifying remedial alternatives for Operable Units
prior to selection of final remedial actlon(s),

(b) Establish requirements for the performance of a RI
to determlne fully the nature and extent of the threat to the
public health or welfare or the environment caused by the release
and threatened release of hazardous substances, pollutants or
contaminants at the Site and to establish requirements for the
performance of a FS for the Site to identify, evaluate, and
select alternatives for the appropriate remedial action(s) to
prevent, mitigate, or abate the release or threatened release of
hazardous substances, pollutants or contaminants at the Site in
accordance with CERCLA and appllcable State law; @

(c) Identify the nature, objectlve and schedule of
response actions to be taken at the Site. Response actions at
the Site shall attain that degree of cleanup of hazardous
‘substances, pollutants or contamlnants mandated by CERCLA,

: (d) Implement the selected remedial actlon(s) in-
accordance with CERCLA and applicable State law and meet the _
requirements of CERCLA §120(e) (2) for an 1nteragency agreement
between USEPA and the Navy, :



(e) Assure compliance, through this Agreement, with
appllcable federal and state hazardous waste laws and regulations
for matters covered herein;

(f) Coordinate response actions at the ‘Site w1th the
mission and support activities at NWS Earle;

(g) Expedite the cleanup process to the extent
consistent with protection of human health and the env1ronment.
and,

- (h) Provide for operation and maintenance of any
remedial action selected and 1mp1emented pursuant to thls
Agreement. -



IT.
Jurisdiction*

Each Party is entering into this Agreement pursuant to the
following authorltles. ' .

(a) The U.S. Environmental Protectlon Agency (USEPA) , .
Region II, enters into those portions of this Agreement that -
relate to the Remedial Investlgatlon/Fea51b111ty Study (RI/FS)
pursuant to the Comprehensive Environmental Response,

- Compensation, and Liability Act (CERCLA) Section 120(e) (1), 42

N

U.S.C. §9620(e) (1), as amended by the Superfund Amendments and
Reauthorization Act of 1986 (SARA), Pub. L. 99-499 (hereinafter
jointly referred to as CERCLA), and the Resource Conservation and
Recovery Act .(RCRA) Sections 6001, 3008(h)” and 3004(u) and (v),
42 U.S.C. §§ 6961, 6928(h), 6924(u) and (v), as amended by the
Hazardous and Solid Waste Amendments of 1984 (HSWA) (hereinafter
jointly referred to as RCRA) and Executlve Order 12580; " y

(b) USEPA enters 1nto those portions of thls Agreement that
relate to operable units and final remedial actions pursuant to
CERCLA Section 120(e) (2) ,RCRA §§ 6001, 3008(h) and 3004 (u) and -
(v) and Executlve Order 12580; . '

(c) The Navy enters into those portions of this Agreement

. that relate to the RI/FS pursuant to CERCLA Section 120(e) (1),

RCRA §§ 6001, 3008(h) and 3004 (u) and (v), Executive Order 12580,
the National Environmental Policy Act, 42 U.S.C. §4321, and the
Defense Env1ronmenta1 Restoration Program (DERP), 10 U.sS.C. §2701
et seq; |
(d) The Navy enters into those portions of this Agreement -
that relate to operable units and final remedial actions pursuant
to CERCLA Section 120(e) (2), RCRA §§ 6001, 3008(h) and 3004(u)
and (v), Executlve Order 12580 and the DERP.



ITT.
Definitions

-All other words and phrases used in this Agreement
shall have either their conventional meaning or the meaning as
used or as defined in CERCLA and the NCP, unless the context
clearly requlres some other meaning, the follow1ng terms shall
’have the meanlng specified below:

: '(a). "Agreement" shall‘refer to this document and shall
include all Attachments to this document. All such Attachments
shall be appended to and made an integral and. enforceable part of
this document., :

: (b) YARAR" shall mean "legally appllcable" or "relevant
and appropriate" laws, standards, requlrements, criteria, or
limitations as those terms are used .in CERCLA Sectlon 121(d), 42
U.8.C. §9621(d) .

(c) "Authorlzed representative" of USEPA shall mean any
agents, employees: or contractors who have been duly authorized by
USEPA to perform some act1v1ty related to this Agreement.:

(d) Y“CERCLA" shall mean the Comprehensive Environmental
Response, Compensation and Liability Act, 42°'U.S.C. §9601 et
sedqg., as amended by the Superfund Amendments and Reauthorlzatlon
Act of 1986, Pub I elieje 499. v

(e) "Days" shall mean calendar days, unless business ‘days
are specified. Any submittal or written statement of dispute
which under the terms of this Agreement would be due on a
Saturday, Sunday, or hollday shall be due on the follow1ng
" business day. .

(£) "Deadlines" shall mean date(s) by whlch prlmary
documents are to be submitted to USEPA. e

(9) "Documents" or "records" shall mean any documents,
- writings, correspondence and all other tangible things on which
information has been stored which relates to this Agreement or to
any act1v1t1es to be undertaken relatlng to thls Agreement

- (h) "Fea51b111ty Study" ‘or "Fs" means those studles
conducted by the Navy which fully evaluate and develop remedial
action alternatives to. prevent and/or remediate the release of
hazardous substances, pollutants and contamlnants at the Site.

(i) "Hazardous -substance" shall mean any substance (or’
any mixture containing any substance) that falls within the '
definition of a "hazardous substance" as defined in CERCLA
Section 101(14), 42 U.S.C.. §9601(14). ‘
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(j) "NWS Earle" or “"the Site" shall mean the Naval
Weapons Station Earle facility which is located in Colt's Neck,
New Jersey, which is presently owned by the United States and
operated by the U.S. Navy and which occupies approx1mately 11,134
acres of real property in Monmouth County, New Jersey, as’ shown
in Attachment 1. The term "Site" shall also include for the =
purposes of this Agreement, any other areas 1mmed1ately adjoining
the NWS Earle facility into which hazardous -substances have or
may have mlgrated from the NWS Earle fac111ty. ;

(k) "National Contingency Plan" or "NCP" shall mean the
National 0il and Hazardous Substances Pollution: Contlngency Plan,
40 C.F.R. Part 300 et seg., and any amendments thereof.,

(1) "Navy" or "U.S. Navy" shall mean the Department of
the Navy, Naval Facilities Engineering Command Northern Division,
and the Naval Weapons Station Earle at Colt's Neck, New Jersey,
thelr employees, agents, successors and assigns.

(m) "NJDEP" shall mean the New Jersey Department of
Env1ronmental Protection. N )

- (n) “Operable Unit" shall mean a discrete actlon that .
comprlses an incremental step toward comprehensively addressing
NWS Earle. Operable Units may address geographic portions of the
Site, spec1f1c Site problems, or initial phases of an action such
as an "interim remedial measure," or may consist of any set of
actions performed over time or any actions that are concurrent
but located in different parts of NWS Earle. An Operable Unit as
an interim remedial measure will not impede implementation of
subsequent actions, including final actions at the Site. All _
. Operable Units shall be addressed in accordance with the NCP and
w1th the requirements of CERCLA. -

- (o) "Partles" shall mean the Unlted states Env1ronmental

I Protectlon Agency ("USEPA"), and the Unlted States Department of

the Navy ("the Navy")

(p) "Quallty Assurance Program Plan" or "QAPP“ shall mean
a plan that indicates prlme respon51bll;t1es and prescrlbes
requirements for assuring the specific field 1nvest1gatlons
undertaken at the Site are planned and executed in a manner
con51stent with quality assurance objectlves. The content and
format. of the QAPP shall be based on "Interim Guidelines and
Spec1f1cat10ns for Preparing Quality Assurance Project Plans -
QAMS-005/80" by USEPA and shall establish the procedures to be
followed for conductlng Remedial Investlgatlons. )



) "Quality Assurance. Project Plan" or "QAPjP" shall
mean a plan, similar in format to the QAPP; but the content should
be uniquely relevant to a specific RI/FS Workplan.

- (r) "Record(s) of Decision" shall be the public %
document (s) that explain(s) which cleanup alternative(s) will be
implemented at the Site, and include(s) the bases for the
selection of such remedy(ies). - The bases include information and
technical analyses generated during the Remedial Investigation and
Feasibility Study and consideration of public comments and
community concerns.

; (s) "RCRA" shall mean the Resource Conservation and
Recovery Act, 42 U.S.C. 6901 et seg., as amended by the Hazardous
and Solid Waste Amendments of 1984, Pub L. 98-616. -

(t) “sSubmittal" shall mean every document, report,
schedule, deliverable, work plan or any other item to be submitted
by any Party to any other Party pursuant to this Agreement.

“(u) "Target dates" shall mean the dates for submittal of
secondary documents. The purpose of tardget dates is to assist the
Parties in meeting deadlines for submittal of draft primary
documents.

(v)\,"Timetables" shall mean a series of deadlines.
(W) '"USEPA"'shall mean the United States Environmental

Protection Agency, its employees, agents and authorized
. representatives.



- IV,
Parties

The Parties to this Agreement are ‘USEPA and the Navy The
terms of this Agreement shall be blndlng upon the Navy and USEPA.



V.
Findings

: 5.1 NWS Earle is located in Colt's Neck, New Jersey, is
owned by the United States and operated by the Navy.

5.2 Oon August 3, 1981, the NWS Earle was designated for an
"Initial Assessment Study" ("IAS") by the Chief of Naval
Operatlons letter ser 451/397464.

5.3 - In late 1982, the Navy 1n1t1ated the IAS for. the NWS
Earle. The purpose of this study was to collect and evaluate
evidence which indicates the existence of pollutants which may
' pose a potential threat to human health or the env1ronment either
on or off the installation."

‘ 5.4 In October 1983, the Navy submltted to the USEPA and -
the NJDEP the results of the IAS. The report identified a total
of 29 waste disposal sites or spills at NWS Earle, and four were
recommended for further study. These sites are potentially .
contaminated, and pose a potential threat to human health or the
env1ronment on and off the station.

5.5 On October 15, 1984, (49 FR 40320) NWS Earle was
listed on the proposed National Priorities List ("NPL").

5.6 On Aprll 2, 1985, the USEPA, NJDEP and the Navy agreed
that 11 sites would be addressed in' the Confirmation Study. 2An
examination of additional Navy data and files revealed that of
the 29 waste sites originally identified, these 11 have the

potentlal for contamination of soils and groundwater.

5.7 On May 17, 1985, the NJDEP took surface water and
sediment samples as they ex1t the base towards the Manasquan
River. , i

S 5.8 On July 29, 1985, the Navy submltted to the USEPA the
Health/Safety Plan and POAM Confirmation 'Study to Determine ‘
Existence and Pos51ble Mlgratlon of Specific Chemlcals in Sltu.

' 5.9 Oon October 8, 1985 the NJDEP transmltted to the Navy -
the results of the May 17, 1985 sampling ‘data for the Manasquan
Reservoir Project. ' The NJDEP has reviewed the data in relation
to ant1c1pated background levels for the observed contaminants,

‘and has found most of the pollutants observed are within ‘
background ranges. The exceptlon to this is the volatile

_ organic, chlorobenzene, in the surface water sample taken from‘

: the stream which intersects. Route 34. '

5.10 Between October 1984 ‘and January 1986, the Navy '
conducted field work for the Conflrmatlonhstudy. The purpose of
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this study was to determine the existence, concentratlon, and .
extent of previously identified contaminants of health and
env1ronmental concern at NWS Earle.

5.11 On May 11, 1987 the Navy submitted to the USEPA, the
. draft "Interim Report, Conflrmatlon Study to Determine Existence

and Possible Mlgratlon of Specific Chemicals In Sltu" The
follow1ng conclusions were reached: :

~with the exceptlon of pH, no New Jersey or Federal drlnklng'
water guldellnes were exceeded in any groundwater sample. o

A sprlng sampled at Site 4, contalned concentratlons of
petroleum hydrocarbons and total organic carbon (TOC) as
. well as a base/neutral organic compound.

«The same base neutral compound was also found in a. stream
-sample at Site 10. '

+Sediment and soil samples at site 19 contained ele&ated
levels of petroleum hydrocarbons, volatiles and metals.

5.12 On July 9, 1987, the NJIDEP prepared a Resource
Conservation and Recovery Act (RCRA) Facility Assessment for NWS
Earle, A total of 34 SWMU's have been identified at NWS-Earle,
1nclud1ng 5 RCRA regulated units. Twenty-nine of these sites
were identified during an IAS which was performed as part of the
Navy Assessment and Control of Installation. Pollutants program by
Fred C. Hart Assoclates in 1983.

5.13 'On'November 13, 1987, the NJDEP submltted the results
from the Sampllng of the Mlngamahone Brook:

-Surface water and sediment sampling was performed on May
17, 1985. Elevated levels of chlorobenzene were detected in .
the’surface_water. Additional sampling was conducted by the -
NIJDEP at NWS Earle on July 14, 1987, to confirm these.
results and determine whether there mlght be a potential
source of this contamlnatlon.

~ +The results‘of this conflrmatory sampling episode have
indicdted that there-is no surface water contamination and
therefore, the NJDEP is. not plannlng further 1nvestlgat1on
of ‘this brook.

Ss1l4 On'July 28,'1988, combined comments of the USEPA and
. NJDEP were sent to the Navy concerning the draft "Interim Report
_Confirmation Study to Determine Existence and Possible Migration =
of Specific Chemicals In Situ". The regulatory agencies reviewed
the IAS to evaluate whether the proposed study of 11 sites would
be adequate. The determination is that the 18 sites not
currently included in the Conflrmatlon Study must be’ addressed in
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some manner. Specifically, this includes recommendations for
additional documentatlon at some sites and actual sampling at
others.

5.15 On November 1, 1988, the Navy 1nformed the USEPA that
 the 11 sites addressed in the "Interim Report, Confirmation Study.
to Determine Existence and Possible Migration of Spec1flc

. Chemicals In Situ" of December 1986 will be included in the
Remedial Investlgatlon/Feas1b111ty Study. . The Navy proposed the
'development of a Site Inspection (SI) workplan ‘for 16 of the =
remaining Installation Restoration Sites. Two sites, #18 and

" #21, Demilitarization Furnace. and Baghouse and Cyclone Dust
Storage Area adjacent to Building S-589 respectively, will be
-addressed as current Resource Conservation and Recovery Act
permitted operations and therefore will not be included in the

L Installatlon Restoratlon Program or the sI workplan.

. 5.16 On February 7 1989, the Navy submltted to the USEPA a
Report of the Current Situation and Draft Plan of Action:

«The IAS identified 29 sites. Eleven of these sites were
1nvest1gated during the Conflrmatlon Study.

-The following 1nterpretatlons were made from the analyses
of geological, hydrogeolog1ca1 and chemical conditions
encountered during the Conflrmatlon Study fleld
1nvest1gatlon at NWS Earle:

- with the exceptlon of pH, no New JerSey or Federal
drinking water guidelines were exceeded in .any groundwater
sample. The pH of the groundwater samples at Site 3 is.

" within the normal range of pH for formations in Monmouth .
‘County. A volatile organic was found in upgradient monltor
wells at Site 5 and Site 11. :

= Sprlng sample 4-A exceeded the 10° cancer risk criterion
for the base neutral detected. An oily film was observed on
the water surface, and petroleum hydrocarbons were present.
Specific: conductance and TOC concentratlons both were
elevated.

= Other than the base neutral compound detected in the
stream sample at Site 10, all other analytes were detected
below: State and Federal drlnklng water guldellnes.

'The low concentratlons of volatile organlc compounds in
groundwater and surface water pose no adverse impact to the
env1ronment or publlc health.‘ ' :

= At site 19, the stream sedlments and soil samples
contained elevated levels of volatiles, metals and petroleum
hydrocarbons.'

L
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5.17 In October 1989, the Navy submitted to USEPA the
Quality Assurance Project Plan, the Health and Safety Plan/Site
Security Plan and the Phase III - Remedial Investigation/
Feasibility Study (RI/FS). The purpose of this study is to
- perform extensive on-site 1nvest1gations, including physical and
analytical monitoring, to quantify the extent of the problem and
to develop alternatives for possible corrective measures. The 11
sites that were 1nvest1gated durlng the previously conducted
Conflrmatlon Study are addressed in this RI/FS.

5.18 On August 30, 1990, (155 FR 35502) NWS Earle was:
fipallzed on the NPL.

5.19 Nothing contained in this Section'shall constitute an
admission of any liability by the Navy for any matters contained
herein nor shall anything in this Section constitute an admission
by the Navy with respect to any finding of fact or any legal
determlnatlon noted herein. .

A



VI.
USEPA Determinations

\ (a) NWS Earle constitutes a “fac111ty" within the meanlng \
of that term as defined in CERCLA Section 101(9), 42 U BsQ.
§9601(9) . _

, (b) The Navy is a "person" within the meaning of that
term as deflned in CERCILA Section 101(21), 42 U S.C. §9601(21).

(c) Many of the chemlcals and contamlnants which are

. referred to in the Findings part above are "hazardous substances"
within the meaning of that term as defined 1n CERCLA Sectlon
-101(14), 42 U.s. C. §9601 (14) . ‘ . o ohr

‘ (d) Hazardous substances, pollutants or contaminants
within the meaning of CERCLA Sections 101(14) and (33),
respectively, 42 U.S.C. " §§9601(14) and (33), have been dlsposed
of at NWS Earle. , ) '

(e) The observed releases of hazardous substances onto
the soil and into the groundwater at the Site (as noted in the :
"Findings part above) are releases within the meaning of the term
- "release" as defined in CERCLA Section 101(22), 42°0.8.C.
§6901(22) ' : '

" (£) The potential future migration of hazardous,
substances into the groundwater at and under NWS Earle.
‘constitutes a "threatened release of a hazardous substance from a
facility" as that phrase is used 1n CERCLA Section 106(a), 42
.Sl c. §9606(a) . _ ;

(g); The Navy is a responsible party within the meaning‘of
CERCLA Section 107, .42 U.S.C. §9607, with respect to the releases
and threatened releases of hazardous substances at NWS Earle.

(h) The actions to be taken pursuant to thls"Agreement
are reasonable and necessary to protect the public health,
: welfare and/or the env1ronment and are consistent with the NCP.,

(1) The schedule for completlng the. actions requlred by
thls Agreement complies w1th the requ1rements of CERCLA Section
120(e), 42 U.S.C. §9620(e) i

(j) USEPA has determlned that the submlttals, actions,
‘and other elements of work to be performed by the Navy pursuant
to this Agreement are necessary to protect the publlc health and
welfare, and/or the env1ronment.

".12



‘VII.

- Navy Determinations

(a) NWS Earle is a facility under the jurlsdlctlon, :
custody, or control of the Department of Defense within the
meaning of Executive Order 12580, 52 Fed. Req. 2923, Jan. 29,
1987. The Department of the Navy is authorized to act on behalf
- 'of the Secretary of Defense for all functions which are relevant
to this Agreement delegated by the Pre51dent through Executlve
Order 12580.

(b) NWS Earle is a. facillty under the jufisdlctlon of the.
. Secretary of Defense within the meaning of CERCLA Section 211, 10

U.S.C §2701, et seq., and subject to the Defense Env1ronmental
.Restoratlon Program therein. ;

* 13



VIII.

. Statutory Compliance/RCRA-CERCLA Integration*

'8.1 The Parties intend to integrate the Navy's CERCLA
response obligations and RCRA corrective action obligations which
relate to the release(s) of hazardous substances, hazardous ~
wastes, pollutants or contaminants covered by this Agreement into
this comprehensive Agreement. Therefore, the Parties intend that
-activities covered by this Agreement will be deemed to achieve
compliance with CERCLA Section 104, 42 U.S. C. §9604 et seq.:;
satisfy the corrective action requirements of RCRA Sections
3004 (u) and (v), 42 U.S.C §§6924(u) and (v), for a RCRA permit,
and RCRA Section 3008(h), 42 U.S.C. §6928(h), for interim status
facilities; and to meet or exceed all applicable or relevant and
approprlate Federal and State laws and regulations, to the extent
‘required by CERCLA Section 121, 42 U.S.C. §9621 and applicable
state law. , ' ' :

8.2 Based upon the foregoing, the Parties intend that any-

. remedial action selected, implemented and completed'under”thls
Agreement shall be deemed by the Parties to be protective of
human health and the environment such that remediation of
releases covered by this Agreement shall obviate the need for
further corrective action under RCRA (i.e., no further corrective
action shall be required). The Parties agree that with respect
to releases of hazardous waste covered by this Agreement, RCRA
shall be considered an applicable or relevant and .appropriate
requirement pursuant to CERCLA Section 121, 42 U.S.C. §6921.

8.3 The Parties recognlze that the requlrement to obtaln
permlts for response actions undertaken pursuant to this
Agreement shall be as prov1ded for in CERCLA and the NCP. The
Parties further recognize that on-going hazardous waste =
management activities at NWS Earle may require the issuance of
permits under Federal and State laws. This Agreement does not
affect the requirements, if any, to obtain ‘'such permits._
However, if a permit is issued to NWS Earle for. on-golng
hazardous waste management activities at the Site, USEPA shall
reference and incorporate any- approprlate provisions, including
appropriate schedules (and the provision for extension of such
schedules), of this Agreement into such permit. The Parties
intend that the judicial review of any permit conditions which
- reference this Agreement shall, -to the extent authorized by law,

only be‘reviewed under ‘the provisions of CERCIA, '

8. 4 Nothlng in- thls Agreement shall alter the Navy' s

authorlty with respect to removal actions conducted pursuant‘to
VSectlon 104 of CERCLA, 42 U.S.C. §9604. :

s w s



IXI
Scoge of Agreement

The Navy agrees to perform all of the response actions set
forth in this -Part, Part X (Removal Actions), and Part XI
(Records of Decision and Plans for Remedial Action), :

‘and in accord with the timetables and deadlines established in
Attachment 2 and in the Deadlines part of this Agreement for all
of the potentially contaminated areas on the Site.. 'These actions
may consist of any or all of the following .activities for any or
all of the potentially contaminated areas shown on Attachment 1:

' (a) Operable Units - The Navy agrees that it shall develop,

where appropriate, interim remedial measures or final remedial
‘measures to address operable units. After consultation with

USEPA as described in Part XV, the Navy shall publish its

proposed interim remedial measure alternatlve(s) or final

remedial measure alternative(s) for public review and comment.

Selection of interim measures shall proceed in the same manner as

the remedy selection and implementation process described in Part
. XI (Records of Dec1s1ons and Plans for Remedial Actlon) of this

- Agreement. .

: (b) Removal Actions - Any Removal Action conducted on the
Site shall be conducted in a manner consistent with Part X
(Removal Actlons) of this Agreement CERCLA, and the NCP.

(c) Remedial Investigation - The Navy agrees 1t shall .
develop, implement and report upon RIs at the Site.. The RI
documents shall be subject to the review and comment procedures
- described in Part XV. The RIs shall be conducted in accordance
with the requirements and time schedules set forth in Attachment
2 and Part XII of this Agreement. The RIs shall meet the
purposes set forth in Part I (Purpose) of this Agreement.

(4) - ea51b111t1 Studx - The Navy agrees it shall design,

- propose, undertake and report upon FSs for the Site. The FS
bdocuments shall be subject to the review and comment procedures
described in Part XV. . The FSs shall be conducted in accordance
with the requirements and time schedules set forth in Attachment
2 and Part XII of this Agreement. The FSs shall meet the -
purposes set forth in Part I (Purpose) of this Agreement..

(e) Remedial Action Selection and Implementation -
Following completion of each RI and correspondlng FS and in

consultation with the USEPA as described in Part XV, the Navy

. shall publish its proposed remedial action alternative(s) for
public comment in accordance with Part XI of this Agreement,
-CERCLA §117(a), applicable State laws and comply with all other
applicable sections of CERCLA §117. Remedial selection and
1mp1ementatlon shall proceed in accordance w1th Part XI (Records

i
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of becision and Plans for Remedial Action) of this Agreement.

- 16



X
- Removal -Actions

10.1 (a) The provisions of this Subpart shall apply to all
Removal Actions as defined in CERCLA Section 101(23), 42 U.S.C.§
9601(23), including all modifications to, or extensions of, the
. ongoing Removal Actions, and all new Removal Actions proposed or
commenced follow1ng the effectlve date of this Agreement.

(b) Any Removal Actlons conducted at the Slte shall be
conducted in a manner consistent with thls Agreement, CERCLA, the
NCP and Executive Order 12580.

(c) All reviews conducted by USEPA and NJIDEP will be
expedlted to the extent practicable so as not to unduly
jeopardize fiscal resources of the Navy for funding the Removal

"~ Actions.

(d) If a Party determines that there may be an

, endangerment to the public health, welfare or the environment
because of an actual or‘threatened release of a hazardous
substance, pollutant or contaminant at or from the Site, the
Party may request that the Navy take such response actions as my
be necessary to abate such danger or threat and to protect the
publlc health or welfare or the env1ronment

10. 2 Notice and Opgortunlty to Comment

Sa) The Navy shall prov1de the USEPA and ‘NJDEP with
timely notice and opportunity to review and comment upon any
proposed Removal Action for the Site, pursuant. to CERCLA §211.

(b) For emergency response actlons, the Navy shall
- immediately, or as soon as practicable, but in any event no less

. than 48 hours, notify the USEPA and NJDEP. Immediate notice can
be verbal. Such notification shall 1nc1ude, to the extent
practicable, adequate information concernlng the Site background
threat to the public health, welfare or the environment
. (including the need for response), proposed actions and costs
(including a comparison of possible alternatives, means of
transportation of hazardous substance off-site, and proposed
manner of disposal), expected change in the situation should no
action be taken or should action.be delayed (1nc1ud1ng associated
environmental impacts), any important policy issues, and the Navy
Project Manager recommendations. To the extent that the above ;
information is not known at the time of the notification, such
information shall be provided as soon as ‘it becomes known.

Within forty-five (45) days of completion of the emergency
~actions, the Navy will furnish USEPA and NJDEP with an Action
Memorandum or the equivalent Navy document, addressing the
information provided in the oral notification, and any other
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information required pursuant to CERCLA and the NCP, and in
accordance with pertinent USEPA guidance, for such actions.

(c) For any other Removal Actions, the Navy will
provide USEPA and NJDEP with any information required by CERCILA,
the NCP, and 'in accordance with pertlnent USEPA guidance, such as
the Action Memorandum, the Engineering Evaluation/Cost Analysis
(EE/CA) (in the case of non-time critical Removals) or the
equivalent Navy documents and, to the extent it is not otherwise
included, all information required to be provided in accordance
with Section 10.2.b of this Subpart. Such-information shall be
furnished as early as practicable, but not less than forty-five
(45) days before the‘response action is to begin.

_ (d) A1l act1v1t1es related to ong01ng Removal Actlons
shall be reported by the Navy in the progress: reports as .
descrlbed in Part XXIV (Reportlng) ~ .

10.3 Dispute Any dispute among the Partles as to whether a
proposed non-emergency Removal Action is a proper Removal Action
under CERCILA, or as to the consistency of such a Removal Action
with the final Remedial Action, shall be resolved pursuant to
_Part XVII (Dispute Resolution). Such dispute may be brought
. directly to the DRC or the SEC at any Party's request.

10.4 Nothing in thls Agreement shall alter the Navy s

authority with respect to removal actions conducted pursuant'to
CERCLA Section 104, 42 U.S. C. §9604. '
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XI ®

Records of Decision and Plans for Remedial Action

11.1 This Section shall apply to selectlon of remedial .
actlons and any disputes relatlng thereto.

11 2 For each operable unlt(s) or the entlre 51te, the Navy
shall submit the draft final RI and FS to USEPA and NJDEP for
review and comment in accordance with Part XV of this Agreement
and ‘within the time schedules set forth in Attachment 2 to this
Agreement. After finalization of the RI and FS, the Navy shall
prepare a draft Proposed Plan for submission to USEPA as
described in Part XV, Consultation with USEPA, of this Agreement.
The Navy will then announce a public comment period and the Navy
shall make available to the:public the FS and distribute the'-
Proposed Plan. The Navy will hold a public information meeting
to discuss the preferred alternative for each operable unit.
Copies of all written and oral public comments. received will be
provided to the Parties. Public review and comment shall be
conducted in accordance with CERCLA Section 117(a), 42 U.S.C.
§9617(a) and appllcable USEPA guidance.. Following public
comment, the Navy in consultation with USEPA will determine if -
the’ Proposed Plan should be modified based on the comments
received. These modifications will be made by the Navy and the
modified documents will be reviewed by USEPA and NJDEP. The
Parties may recommend additional public comment be solicited if.
modifications to the Proposed Plan substantially change the '
remedy orlglnally proposed to the.public. .

11 3 Based on comments received from USEPA and the public,
the Navy will draft and submit to USEPA a draft Record of e
Decision for each operable unit or the entire 51te.v The draft
Record of Decision will include a Responsivéness Summary, in
accordance with applicable USEPA guidance. At a minimum, the
Parties shall have 30 days to attempt to jointly select a remedy
following the Navy's submission of a draft Record of Decision.:
If the Parties agree on the draft Record of Decision, USEPA shall
‘co-sign the Record of Decision and the draft Record of De0151on
‘shall be adopted by USEPA and the Navy. If the Parties are
unable to reach agreement on the draft Record of Decision,
"selection of a'remedial action shall be made by the USEPA .
Administrator and USEPA shall then prepare the final Record of
Decision. The selection of Remedial Action(s) by the USEPA
_Administrator shall be final and not subject to dispute by the
Navy. If a Record of Decision prepared by USEPA departs
~ substantially from the Proposed Plan which was subject to publlc
comment, then USEPA shall subject the new Proposed Plan to public
comment. S

'hlg_



11.4 Notice of the final Record of Decision shall be
published by the Party preparing it and shall be made available
to the public prior to commencement of the remedial action, in
'accordance with CERCIA Sectlon 117(b), 42 U.S.C. §9617(b) ‘

11.5 Upon issuance of the Record of Dec151on for the final
Remedlal Action(s), the RI/FS will 'be deemed completed. -

11.6 Within 21 days of issuance of each Record of Decision,
the Navy shall propose deadlines for the completion of the
Remedial Design and Remedial Action Work Plan to USEPA in
accordance with Part . XII.

11 7 The Remedial Action Work Plan shall at a minimum
contain a proposed schedule for the completion of the remedial °
action, a Health and Safety Plan, a Sampling and Analysis Plan if
necessary, and a Quality Assurance Project Plan if necessary.-

" The Remedial Design shall provide the appropriate plans and
specifications describing the intended remedial construction.

11.8 Upon the finalization of the Remedial Design, the Navy
shall implement the Remedial Action in accordance with the
requirements of this Agreement and the time schedules to be
adopted pursuant to Part XII, Deadlines.

11.9 Upon the completlon of each Remedial Action, the Navy
shall submit a summary of the action taken during the Remedial r
Action and a detailed descrlptlon of any action taken that was
not included in the Remed1a1 Design. : :
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XII.
- Deadlines*

. 12.1 Prior to the effective date of this Agreement, the
* Navy has forwarded the following draft primary documents to

USEPA'

’ als Remed1a1 Investlgatlon/FeasLblllty Study (RI/FS)

Workplan, including Sampling and Analysis Plan and .
Quality Assurance Project Plan (QAPJP) (51tes 2-

B 1, LOSEI S 9NN 2 0 22 and 26) . e

-12.2 Within twenty-one (21) days of the effective date of
this Agreement, the Navy shall propose deadllnes for completion
of the follow1ng draft primary documents:

e RI/FS Workplan(s), 1nc1ud1ng Sampllng ‘and Analysis
Plan and QAPjP (for sites other than 2- Sy L0
o 11, 19, 20, 22 and 26)
25 Basellne Risk Assessment(s)

3. Remedial Investigation (RI) Report(s)
4. Initial Screening of Alternatives -
5ie Feasibility Study (FS) Report(s) (1nclud1ng RlSk

‘ Assessment)

-6. Proposed Plan(s)
7. Record(s) of Dec151on

12.3 . Wlthln ‘fifteen (15) days of recelpt USEPA shall
review and provide comments to the Navy regarding the proposed.
deadlines. Within fifteen (15) days following receipt of the
comments the Navy shall, as appropriate, make revisions and
- reissue the proposal. The Parties shall meet as necessary to
discuss and finalize the proposed deadlines. If the Parties
agree on proposed deadlines, the finalized deadlines shall be:
incorporated into the appropriate Work Plans. If the Parties
fail to agree within thirty (30) days on the proposed deadlines,
the matter shall immediately be submitted for dispute resolution
pursuant to Part XVII of this Agreement. The final deadlines
established pursuant to this Paragraph shall be publlshed by
USEPA. .

12.4 If the Partles agree that any supplemental wbrk or any
treatability studies are to be undertaken pursuant to this
Agreement, the Navy shall prov1de target dates for submission of
_ ‘the secondary documents listed below within twenty-one (21) days
~of wrltten request by USEPA for such target dates:

1.. Supplemental Workplans and Studles e :

2. Supplemental Reports
3. .Treatability Studies

21



~ 12.5 Within twenty-one (21) days of issuance of the Record
" of Decision, the Navy shall propose deadllnes for completion of
the followxng draft prlmary documents:

‘1. Remed1a1 De51gn wOrk Plan
2, Remedlal Action Work - Plan

These deadllnes shall be proposed flnallzed and publlshed .
utlllZlng the same procedures set forth in Sectlon 12.3 above.

; 12.6 The deadlines set forth in thls Part or to be:
establlshed as set forth in this Part, may be extended pursuant
to.Part XVI (Exten51ons) of this Agreement. The Parties
recognize that one possible basis for extension of the deadlines
for completion of the Remedial Investigation and Feasibility
Study Reports is the identification of significant new Site
conditions during the performance of the remedial investigation.
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XIIi.

Pro i ect Manag ers

2 L1351 The Pro;ect Managers for the Navy and USEPA are
identified in Part XIV (Notification). Any Party may change its-
designated Progect Manager by notifying the other Party, in
writing, within five days of the change. To the maximum extent
possible, communications between the Parties concerning the terms
and conditions of this Agreement shall be directed through the
Project Managers as set forth .in’ Part XIV of this Agreement
Each Progect Manager shall be responsible for assuring that all -
communications from the other Project Manager are approprlately
disseminated and processed: by the entltles whlch the Project
Managers represent. : :

13.2 Subject to the limitations set forth in Part XXI (Site %

Access), Section 21.1, the USEPA Project Manager shall have the.
authority to: (1) have samples taken and/or obtain split samples
-of any Navy samples collected at the site relating to this
Agreement; (2) observe all activities performed: pursuant to this
Agreement, take photographs (with the specific permission of the
NWS .Earle Security Office) and make such’'other reports on the
progress of the work as the Project Manager deems appropriate;
(3) review records, files and documents relevant to this
Agreement, and, (4) recommend and request minor field
modifications to the work to be performed pursuant to this
Agreement or in technlques, procedures or design utilized in
carrying out this Agreement, which are necessary to the
completlon of the progect. '

: 13.3 At the request of the . Navy Project Manager, USEPA
"similarly shall allow the Navy to take Spllt or dupllcate samples
of samples collected by USEPA. ' '

13.4 The Project Manager of any Party may'recommend and
request minor field modifications to the work to be performed
pursuant to this Agreement or in techniques, procedures or
design utilized in carrying out this Agreement, which are
necessary to the completion of the project. Any. minor field
modifications proposed under this Part by any Party must be
approved orally by Project Managers for the Navy and USEPA to be
effective. If agreement cannot-be reached among the Navy and
USEPA on any proposed additional work or modification to work,
the dlspute resolution procedures as set forth 1n Part XVII may
be used in addition to this Part.

13 5 Within ten (10) bu51ness days following an agreement

for any minor field modification made pursuant to this Part, the

Project Manager who requested the modification shall prepare a
memorandum detalllng the modlflcatlon and the reasons therefore -

=
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and shall prov1de a copy of the memorandum to the other Project
Manager. '

13.6 The Project Manager for the Navy shall supervise all
work performed at NWS Earle during implementation of the work
performed pursuant to this Agreement. The Progect Manager for
the Navy shall be available to the USEPA Project Manager
"throughout the performance of all work requlred by this
Agreement. The absence of the USEPA Project’ Manager from the
Slte shall not be cause for work stoppage. , _

13 7 The Progect Managers shall meet formally approx1mately}

every 45 days pursuant to Section 15. 5 of this Agreement to"
discuss issues relating to the performance of work under thls
Agreement. In addition, Progect Managers may also meet
1nformally as. necessary. ' :

13.8 The Navy Project. Manager shall have all the authorlty

vested in the On-Scene cOordlnator (OSC) and Remedial PrOJect
Manager by the NCP.
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XIV.
Notification

14.1 Unless otherwise specified, any report or Submittal -
provided pursuant to a schedule or deadline identified in or
developed under this Agreement shall be sent by certified mail or’
next day mail, return receipt requested and addressed .or hand '
delivered. 'All time perlods specified in Part XV for review

- and/or comment of any Primary or Secondary document by .any Party.

under this Agreement shall commence on the date any such document
is recelved by that Party.l

14.2 Notice to the 1nd1v1dua1 Parties shall be prov1ded
under this Agreement to the following addresses'\

(a) For the.Navy. :

Mr. Gerald F. Hoover

Project Engineer, Code 142
Environmental Restoratlon Branch
Northern Division-

Naval Facilities Engineering Command
U.S. Navy

U.S. Naval Base, Bldg. 77 Low
Philadelphia, PA 19112-5094

(b) For USEPA:

: .Mr. Paul G. Ingrlsano
NWS Earle Project Manager (ERRD PSB)
u.s. EnV1ronmenta1 Protection Agency
"Region II
26 Federal Plaza 3
-New York, New York 10278

Unless otherwise requested all routlne correspondences may be
sent via regular mail to the above- named persons.

14 3 It is the respon51b111ty of the Project Managers who
are identified above to assure that all documents relating to
this Agreement are .disseminated to all relevant agents and
emploYees of their respective agencies, as needed to fac111tate
- the actlons requlred by this Agreement.

14 4 ertten notice by USEPA to the Project Manager for the
Navy will be deemed notification to the Navy for any matters
. relating to thls Agreement unless otherwise stated. in. thls
Agreement. : )

: . 14.5 ertten notice by the Navy to the PrOJect Manager for
USEPA will be deemed notification to USEPA for any matters

- relating to this Agreement unless otherw1se stated in this
Agreement. . : R ,
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: Progect Managers.

14.6 The Parties agree that the NJDEP may designate a
Project Manager for NWS Earle. Such Project Manager will be I3t
invited to attend and participate in the meetings of the Parties!

The Navy will provide to the NJDEP two (2)

copies of all primary and secondary documents as speclfied in
Section. XV (Consultatlon w1th USEPA) .
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XV.
: ‘ : Consultatlon with USEPA: *
Bev1ew and Comment Process for Draft and Final Documents

15. 1 11cab111t

The prov151ons of this Part establish the procedures that'
shall be used by the Navy and USEPA to prov1de the Parties with
approprlate notice, review, comment, and response to comments
regardlng RI/FS and RD/RA documents, ‘specified herein as either
prlmary or secondary documents. In accordance with CERCLA
Section 120 and 10 U.S.C. §2705, the Navy will normally be
responsible for issuing primary and secondary documents to USEPA.
As of the effective date of this Agreement, all draft and final -
reports for any deliverable document identified herein 'shall be
prepared, distributed and subject to dispute in accordance with
Sectlons 15.2 through 15.10 below."

‘ The de51gnat1on of a document as "draft" or "flnal“ is
solely for purposes of consultation with USEPA in accordance with -
this Part. Such designation does not affect the obligation of
the ‘Parties: to issue documents, ‘which may be referred to herein
as "final", to the public for review and comment. as approprlate
and as requ1red by law.

15.2 General Process for RI[FS and RD[RA documents'

, (a) Prlmary documents include those reports that are ‘
major, discrete portions of RI/FS or RD/RA activities. Prlmary»l
documents are initially issued by the Navy in draft subject to
review and comment by USEPA. Following receipt of comments on a
particular draft prlmary ‘document, the Navy will respond to the
comments received and- issue a draft final primary document
subject to dispute resolution. The draft final . prlmary document
will become the final primary document 30 days after issuance of
a draft final document if" dispute resolution is not invoked, or
as modlfled by decision of the dispute resolutlon process.'

(b) Secondary_documents 1nc1ude those reports that are
discrete portions of the primary documents and are typically
input.or-feeder documents. Secondary documents are issued by the
Navy in draft subject to review.and comment by USEPA. Although
the Navy will respond to comments received, the draft secondary
documents may be finalized .in the context of the corresponding
prlmary documents. A secondary document may be dlsputed at the
tlme the correspondlng draft final primary document is 1ssued.‘

'A15.3:>Pr1magx Reports: -
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(a) Prior to the effective date of this Agreement, the
Navy has forwarded the following draft primary documents to
USEPA:
; gk RI/FS Workplan, 1n¢lud1ng Sampling and Analysis
Plan and QAPJP (51tes 2-5, 7, 10, 11, 19, 20, 22 .
and 26). ;

(b) The Navy shall complete and transmlt draft reports for
the following primary documents to USEPA for review and . comment '
in accordance with the provisions of this Part-

15e RI/FS Workplan, 1nclud1ng Sampling and Analysis
. Plan and QAPjP (for sites other- than 2= 5 2, 10,
11, 19, 20, 22 and 26). : -
2. Basellne Rlsk Assessment(s)
3. RI Report(s)
. 4. Initial Screening of Alternatlves
5. FS Report(s) (including Risk Assessment)
6. Proposed Plan(s)
7. Record(s) of Decision
8. Remedial Design Work Plan(s)
9. Remedlal Actlon Work Plan(s)

(c) Only the draft final reports for the prlmary documents
1dent1f1ed above shall be subject to dlspute resolution. The
Navy shall complete and transmit draft primary documents in
accordance with the timetable and deadlines established in Part
XII of thlS Agreement

15.4 Secondary Documents'

(a) The Navy shall complete and transmlt draft reports for
the following secondary documents to USEPA for review and comment
in accordance w1th the prov151ons of this Part.

p ol Supplemental Workplans and Studles
‘2. . Supplemental Reports
3. Treatablllty Studies

“(b) Although USEPA may comment on the draft reports for _
the secondary documents listed above, such documents shall not be
. subject to dispute resolution except as provided by Section 15.2 -
,hereof.. Target dates shall be established for the completion and
transmission of draft secondary reports pursuant to Part XII of
thls Agreement. : ‘ !

1505 Meetlngs of the Pro:ect Managers on Development of Reports'

The Progect Managers shall meet approx1mately every 45
days, except as otherwise agreed by the Parties, to review and
dlscuss the progress of work belng performed at the 51te on the

.’\ X
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primary and secondary documents. Prior to preparlng any draft
report specified in Sections 15.3 and 15.4 above, .the Project
Managers shall meet to discuss the report results in an effort to
reach a common understanding, to the maximum extent practicable,
with respect to the results to be presented in the draft report.

-15.6 Identlflcatlon and Determlnatlon of Potentlal-ARARs:

(a) For those primary reports or secondary documents that
consist of or include ARAR determinations, prior to the issuance-
- of a draft report, the Project Managers shall meet to identify
and propose, to the best of their ability, all potential ARARs
pertinent to the report being addressed. Draft ARAR
determinations shall be prepared by the Navy in accordance with
CERCLA §121(d)(2), the NCP and pertinent guidance issued by

~ USEPA, whlch is not 1ncon51stent with CERCLA . and the NCP.

(b) In 1dent1fy1ng potentlalvARARs; the.Partiesvrecognize
" that actual ARARs can be-identified only on a site-specific basis
and that ARARs depend on the specific hazardous substances,
pollutants and contaminants at a site, the partlcular actions ..
' proposed as a remedy and the characteristics of a site. The
Parties recognize that ARAR identification is necessarily an
iterative process and that potential ARARs must be re-examlned
throughout the RI/FS process until a ROD is issued.

15.7 Review and Comment on .Draft Reports:

(a) The Navy shall complete and transmit each draft . -
primary report to USEPA on or before the correspondlng deadline
established for the issuance of the report.  The Navy shall
complete and transmit the draft secondary document in accordance
with the target dates established for the issuance of such
" reports established pursuant to Part XII of this Agreement.

.~ (b) Unless the Parties mutually agree to another time
period, all draft reports shall be, .subject to a 30-day .period for
review and comment. Review of any document by USEPA may concern
.all aspects of the report (including completeness) and should
include, but is not limited to, technical evaluation of any
. aspect of the document, and consistency with CERCLA, the NCP and
~any pertinent guidance or policy promulgated by USEPA. Comments
by USEPA shall be provided with adequate specificity so that the
Navy may respond to the comments and, if appropriate, make
changes to the draft report. Comments shall refer to any -
pertinent sources of authority or references .upon which the .
comments are based, and, upon request of the Navy, USEPA shall
provide a copy of the‘cited authority or reference. In cases
involving complex or unusually lengthy reports, USEPA may extend
the- 30-day comment perlod for an additional 20-days by written
notice to the Navy prlor to the end of the 30-day period.- On or
before the close of 'the comment perlod USEPA shall transmit by
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next day mail their written comments to the Navy. - in appropriate
circumstances, this time period may be further extended in
~accordance with Part XVI hereof.

(c) Representatives of the Navy shall make themselves
readily available to USEPA during the comment period for purposes
of 1nforma11y responding to gquestions and comments on draft
reports. Oral comments made during such discussions need not be
the subject of .a written ‘response by the Navy on the close of the
comment period. : :

(d) 1In commentlng on a draft report whlch contalns a
proposed ARAR determination, USEPA shall include a reasoned .
statement of whether they object to any portion of the proposed
ARAR determination. To the extent that USEPA does object, it
_shall explain the bases for its objection in detail and shall .
"1dent1fy any ARARs which it believes were not properly addressed
in the proposed ARAR determination.

(e) Follow1ng the close of the comment period for a draft
report, the Navy shall give full consideration to all written .
comments on the draft report submitted durlng the comment period.
Within 30 days of the close of the comment period on a draft
-secondary report, the Navy shall transmit to USEPA its written
response to comments received within the comment period. Within
30 days of the close - of the comment period on a draft prlmary
report, the Navy shall transmit to USEPA a draft final primary
report, which shall include the Navy's response to all written
comments, received within the comment period. ' While the .
resulting draft final report shall be the respon51b111ty of the
Navy, it shall be the product of consensus to the max1mum extent
possible.

(f) The Navy may extend the 30-day perlod'for either
: respondlng to comments on a draft report or for issuing the draft
final primary report for an additional 20 days by prov1d1ng

- notice to USEPA. 'In approprlate circumstances, this time’ perlod

~maY‘be further extended in accordance with Part XVI hereof.

15.8 vallabllltz of Dlspute Resolution for Draft Flnal Prlmarx
Document5°’

(a) Dispute resolutlon shall be. available to the Partles
for draft flnal prlmary reports -as set forth in Part XVII.

(b) = When dlspute resolutlon is 1nvoked on a draft primary
report work may be stopped in accordance with the procedures set
forth in. Part XVII regardlng dlspute resolutlon._ '

15.9 Finalization of Reports:
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The draft final primary report shall serve as the final
primary report if no party invokes dispute resolution regarding
the document or, if invoked, at completion of the dispute
resolution process should the Navy's p051t10n be sustained. If
. the Navy's determination is not sustained in the dispute
resolution process, the Navy shall prepare, within not more than
35 days, a revision of the draft final report which conforms to
the results of dispute resolution. 1In appropriate c1rcumstances,
the time period for this revision period may be extended in
accordance with Part XVI (Exten51ons) hereof.

15.10 Subseggent Modlflcatlons of Flnal Reports-

Following finalization of any prlmary report pursuant to
Section 15.9 above, USEPA or the Navy may. seek to modlfy the
report, including seeking additional field work, pilot studies,
computer modellng or other supporting technleal_work only as
prov1ded in Paragraphs (a) and (b) below. -

(a) 'USEPA or the Navy may seek to modify a report after
finalization if it determines, based on new information (i.e.,
information that became available, or conditions that became
known, after the report was finalized) that the requested .
modification is necessary.  USEPA or the Navy may seek such a
modification by submitting a concise written request to the
Project Manager of the other Party. The request shall speclfy
‘the nature of the requested modlflcatlon and how the request is
based on new 1nformat10n. ;

(b) In the event that a consensus is not reached by the
Project Managers on the.need for a modification, either USEPA or
the Navy may invoke dispute resolution to determine if such
modification shall be conducted. Modification of a report shall
be required only upon a showing that: 1) the requested
modification is based on significant new information, and 2) the -
requested modification could be of significant assistance 1n
evaluating impacts on the public health or the env1ronment
evaluating the selection of remedial alternatives, or in
protectlng human health and the env1ronment ‘

- (¢) Nothing in thlS Section shall alter USEPA's ab111ty to
request the performance of additional work which. was not .
contemplated by this Agreement. The Navy's obligation to perform
such' work must be establlshed by either a modification of a -
report or document or by amendment to thls Agreement.
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XVIO
Extensions*
16.1 Either a timetable and deadline or a schedule shali be

extended upon receipt of a timely request for extension and when
good cause exists for the requested extension. Any request for

 extension by the Navy shall be submitted in wr1t1ng and shall

speclfy'

" (a)  The. tlmetable and deadllne or the schedule that is
sought to be extended;.

(b) The length of the extension sought;‘
. (€) - The good cause(s) for the exten51on, and

(d) Any related tlmetable and deadllne or schedule-
“that would be affected 1f the exten51on wvere
granted.

16.2 Good cause exists forgan'extension‘when'sought in
regard to: : R E 3

(a) An event of‘Force Majeure;

(b) A delay caused by another: Party s failure to meet~
any requirement of thls agreement;

(c) A delay caused by the good ‘faith invocation of -
dispute resolution or the initiation of judicial
‘action; ' ' .

(d) A delay caused, or which is llkely to be caused,
by the grant of an exten51on in regard to another
tlmetable and deadline or schedule; and

(e) Any other event or series of events mutually
agreed to by the Partles as constltutlng good
cause.

16.3 Absent agreement of the Parties w1th respect to the
existence of good cause, the Navy may seek and obtain a :
determination through the dispute ‘resolution process that good
-cause. ex1sts. : :

16. 4 Wlthln seven (7) days of recelpt of a request for an
‘extension of a timetable and deadline or :a schedule, USEPA shall
advise the Navy in writing of its position on the request. Any
failure by USEPA to respond within the ' 7-day period shall be
deemed to constitute concurrence in the request for extension.

- If USEPA does not concur in the requested\exten51on, it shall
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include in its statement of nonconcurrence an explanation of the
basis for its position.

16.5 If there is consensus among the. Parties that the
requested extension is warranted, the Navy shall extend the
affected timetable and deadline or schedule accordingly. If
there is no corsensus among the Parties as to whether all or part.
of the requested extension is warranted, the timetable and _
deadline or schedule shall not be extended except in accordance
with a determination resultlng from the dispute resolutlon
process.

_ 16. 6 W1th1n seven (7) days of receipt of a statement of
nonconcurrence with the requested extension, the Navy may 1nvoke
dlspute resolution. .

16. 7 A tlmely and good falth request for an exten51on shall
toll any assessment of stipulated penalties or application for
judicial enforcement of the affected timetable and deadline or
schedule until a decision is reached on whether the requested
extension will be approved. If dispute resolution is invoked and
the requested extension is denied, stlpulated penalties may be
assessed and may accrue from the date of the,orlglnal timetable,
deadline or schedule. Following the grant of an extension, an
assessment of stipulated penalties or an application for judicial
enforcement may be sought only to compel compliance with the
timetable and deadline or schedule as most recently extended.
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XVII.

Dispute Resolution*

Except ae spec1fica11y set forth elseWhere in this
Agreement, if -a dispute arises under this Agreement, the

"_procedures of this Part shall apply. .All Parties to this

Agreement shall make reasonable’ efforts to 1nforma11y resolve
disputes at the Project Manager or immediate' supervisor level.
.If resolution cannot be achieved informally, the procedures of
this Part shall be 1mp1emented to resolve a dlspute.

173 Wlthln thirty (30) days after' (1) the issuance of a
draft final primary document pursuant to Part XV (Consultation)
of this Agreement, or (2) any action which leads to or generates
a dispute, the disputing Party shall submit to the Dispute
Resolution Committee ("DRC") a written statement of dispute .

" setting forth the nature of the dispute, the work affected by the
dispute, the disputing Party's- p051t10n -with respect to the ‘ ’
dispute and the technical, legal or factual information the
dlsputlng Party is relylng upon to support 1ts position. -

+17.2 . Prior to any Party s 1ssuance of a written statement
"of dlspute, the disputing Party shall engage the other Party in
informal dispute resolution among the Project Managers and/or
their immediate' supervisors. During this informal dispute
resolution period.the Parties shall meet as many times as are
necessary to ‘discuss and attempt resolution of the dlspute.'

1753 The DRC will serve as a forum for resolutlon of
lesputes for which agreement has not been reached through
informal dispute resolution. The Parties shall each designate
one individual and an alternate to serve on the DRC.  The
individuals designated to serve on the DRC shall be employed at
the policy level (SES or equlvalent) or be delegated the
authority to participate on the DRC for the purposes of dlspute
resolutlon under this Agreement. The USEPA representative on the
DRC is the Enforcement and Remedlal‘Response Division Director of

. USEPA's Region II. The Navy's de51gnated member is the

Commandlng Officer, Northern Division, Naval Facilities
Engineering Command. Written notice of any. delegation of
authority from a Party's designated representatlve on the DRC
shall be prov1ded to the other. Earty.» : ;

17 . 4 Following elevation of a dlspute to the DRC, the DRC

- shall have twenty-one (21) days to unanimously resolve the
dispute and issue a written decision. If the DRC is unable to
unanimously resolve the dispute within this twenty-one (21) day
perlod the written statement of dlspute shall be forwarded to the
‘Senior Executive Committee ("SEC") for resolutlon, within seven
(7) days after the close of the twenty-one (21) day resolution’
period. _ ) b
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: 17.5 The SEC will serve as the forum for resolution of .
disputes for which agreement has not been reached by the DRC.

The USEPA representative on the SEC is the Regional Administrator
of USEPA's Region II. . The Navy's representative on the SEC is
the Deputy Director for Environment, Office of the Assistant
Secretary of the Navy (Installations and Environment). The SEC-
members shall,  as appropriate, confer, meet and exert their best
efforts to resolve the dispute and issue a written decision. 1If

- unanimous resolution of the dispute is not- reached within twenty- .
one (21) days, USEPA's Regional Administrator shall issue a ¢
written position on the dispute. The Navy may, within fourteen
(14) days of the Regional Administrator's issuance of USEPA's
position, issue a written notice elevating the dispute to the
Administrator of USEPA for resolution in accordance with all
applicable laws and procedures. In the event that the Navy '
elects not to elevate the dispute to the Administrator within the
designated fourteen (14) day escalation period, ‘the Navy shall be
deemed to have agreed with the Regional ‘Administrator's written
position with respect to the dispute. P :

~ 17.6 Upon escalation of a dispute to the Administrator of
USEPA pursuant to Section 17.5, the Administrator will review and
resolve the dispute within twenty-one (21) days. Upon request,
and prior té resolving the dispute, the USEPA Administrator shall
meet and confer with the Navy's Secretariat Representative to
discuss the issue(s) under dispute. Upon resolution, the
Administrator shall provide the Navy with a written final . R by
decision setting forth resolution of the dispute. The duties of
the Administrator set forth in this Section shall not be '
delegated. Tt 5 } Lt > ;

17.7 The pendency of any dispute under this Part shall not
affect the Navy's responsibility for timely performance of the '
work required by this Agreement, except that the time period for
completion of work affected by such dispute shall be extended for
a period of time usually not to exceed the actual time taken to
resolve any good faith dispute- in accordance with the procedures
specified-herein. -All elements of the work required by this
Agreement which are not affected by the dispute shall continue -
and be completed in accordance with the applicable schedule.

~17.8 When dispute resolution is in progress, work affected
by the dispute will immediately be discontinued if the
Enforcement and Remedial Response Division Director for USEPA's .
Region II requests, in writing, that work related .to the dispute
be stopped because, in USEPA's opinion, such work is inadequate
- or defective, and such inadequacy or defect is likely to yield an .
adverse effect on human health or the environment, or is likely
to have a substantial adverse effect on the remedy selection or
~ implementation process. Toithe extent possible, USEPA shall
consult with the Navy prior to initiating'a work stoppage :
request. After stoppage of work, if the Navy believes that the
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work stoppage is inappropriate or may have potential significant
adverse impacts, the Navy may meet with the Division Director to
discuss the work stoppage. Following this meeting, and further
consideration of the issues, the Division Director will issue, in
‘writing, a final decision with respect to the work stoppage. The
" final written decision of the Division Director may immediately
be subjected to formal dispute resolution. Such dispute may be
brought directly to either the DRc or the SEC, at the discretion
of the Navy. , )

. 17.9 Within twenty-one (21) days of. resolution of a dispute
pursuant to the procedures specified in this Part, the Navy shall
incorporate the resolution and final determination into the .
appropriate plan, schedule or procedures and proceed to: 1mp1ement
this Agreement accordlng to the amended plan, schedule or
procedures.

17. 10 Resqution of a dlspute pursuant to this Part of the-
. Agreement constltutes a final resolution of any dispute arising
- under this Agreement. All Parties shall abide by all terms and

conditions of any final resoclution of dispute obtalned pursuant
to this Part of this Agreement. :
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XVIII.
Force Majeure*

- A Force Majeure shall mean any event arising from causes
beyond the control of a Party that causes a delay in or prevents
the performance of any obligation under this Agreement, o
including, but not limited to, acts of God; fire; war; :
insurrection; civil. disturbance; explosion; unanticipated
breakage or accident to machinery, equipment or lines of pipe
despite reasonably diligent maintenance; adverse weather
conditions that could not be reasonably anticipated; unusual
delay in transportation; restraint by court order or order of
public authority; inability to obtain, at reasonable cost and
after exercise of reasonable diligence, any necessary &

'~ authorizations, approvals, permits or licenses due to action or
inaction of ‘any governmental agency or authority other than the -

. Navy; delays caused by compliance with applicable statutes or

regulations governing contracting, procurement or acquisition

procedures, despite the exercise of reasonable diligence; and -

insufficient availability of appropriated funds, if the Navy

- shall have made timely regquest for such funds as part of the
budgetary process as set forth in Part XXXVI (Funding) of this

Agreement. A Force Majeure shall also include any -strike or

other‘'labor dispute, whether or not within the control of the Sk

Parties affected thereby. Force Majeure shall not include
increased costs or expenses of Response Actions, whether or not
anticipated at the time such Response Actions were initiated.
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XIX.

Enfogceabilitx*
19 1 The Parties agree that:’

(a) Upon the effective date of this Agreement, any

. standard, regulation, condition, regulrement or order which has
become effective under CERCLA and is incorporated into this
Agreement is enforceable by any person pursuant to CERCLA §310,
and any violation of such standard, regulation, condition,
requirement or order will be subject to civil penalties under
CERCLA §§310(c) and 109;

(b) - All tlmetables or deadlines associated with the
RI/FS shall be enforceable by any person pursuant to CERCLA §310,
and any violation of such timetables or deadlines will-be subject .
to civil penalties under CERCLA §§310(c) and 109; ol

: (c) All terms and condltlons of this Agreement whlch
.relate to interim or final remedial actions, including =
corresponding timetables, deadlines or schedules, and all work
associated with the interim or final remedial actions, shall be
enforceable by any person pursuant to CERCLA §310(c), and any
violation of such terms or conditions will be subject to civil
penaltles under CERCLA §§310(c) and 109, and,

(d) Any final resolution of a dispute pursuant to Part
XVII of this Agreement which establishes a term, condition,
timetable, deadline or schedule shall be. enforceable by any
person pursuant to CERCLA §310(c), and any violation of such
term, condition, timetable, deadline or schedule will be subject
. to civil penaltles under CERCLA §§310(c) and 109. ~

. 192 Nothlng in this Agreement shall be construed as
authorizing any person to seek judicial review of any action or
work where review is barred by any prov151on of CERCLA, 1nclud1ng
CERCLA §113(h) . :

'19.3 The Parties agree ‘that all Partles shall have the rlght
to enforce the terms of thls Agreement.v ;
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XX.
Stlgulated Penaltles

. 20.1 In the event that the Navy fails to submlt a prlmary
document to USEPA pursuant to the appropriate timetable or .
deadline in accordance with the requlrements of this Agreement,
or fails to comply with a term or condition of this Agreement
_ which relates to an interim or final remedial action, USEPA may

- assess a stipulated penalty against the Navy. A stipulated
penalty may be assessed in an amount not to exceed $5,000 for the .
first week (or part thereof), and $10,000 for each addltlonal
week (or part thereof) for which a failure set forth in this
Paragraph occurs. :

20 2 Upon determlnlng that the Navy has failed in a manner
set forth. in Section 20.1, USEPA shall so notify the Navy in
writing. If the failure in duestion is not already subject to
dispute resolution at the time such notice is received, the Navy
shall have fifteen (15) days after receipt of the notlce to .

invoke dispute resolution on the question of whether the fallure,
" did in fact occur. The Navy shall not be. liable for the :
stipulated penalty assessed by USEPA if the failure is
determined, through the dispute resolution process, not to have
occurred. No assessment of a stipulated penalty shall be final
until the conclusion of dispute resolution procedures related to
the assessment of the stipulated penalty. :

20 3 The annual reports required by CERCLA §120(e)(5) shall
include, with respect to each final assessment of a stipulated
- penalty agalnst the Navy under this Agreement each of the .
following: :

(a) The facility responsib’le for the failure;

‘(b) A statement of the facts and c1rcumstances giving
‘rise to the fallure, : _ g

(¢) A statement of any administrative or other . .
- corrective action taken at the relevant facility,
" or a statement of why such measures were
determined to be 1nappropr1ate.

(d)gA statement of any addltlonal actlon taken by or
; at the facility to prevent recurrence of the same
type of fallure; and,

(e) The total dollar amount of the stlpulated penalty
assessed for the partlcular‘fallure.
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20.4 Stipulated penalties assessed pursuant to this Part
shall be payable to the Hazardous Substances Response Trust Fund
only in the manner and to the extent expressly provided for in
Acts authorizing funds for, and appropriations to, the DOD.

20.5 1In no event shall this Part give rise to a stipulated :
penalty in excess of the amount set forth in CERCLA §109.

20.6 This Part shall not affect the Navy's abiiity to
obtain an extension of a timetable, deadline or schedule pursuant
to Part XVI of this Agreement. ' 3 e :

20.7 Nothing in this Agreement shall be_donstrued to render

any officer or employee of the Navy personally liable for the
_payment of any stipulated penalty assessed pursuant to this Part.
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XXT S
" Site Access

21.1 The Navy will allow the USEPA, and/or its authorized <-
representatives, to enter the Site at all reasonable times for
the purpdses of( among other things: - '

Aiada) inspectiné records,roperatidg'logs, éontracts‘and
other documents relevant to implementation of this Agreement;

A (b) reviewing the progfeés of the NaVy, its response'”
action contractors or lessees in implementing this Agreement; °

% .(d) conducting such tests as the Project Managérs déem
necessary; - - Pele : ; ‘

: (d) verifying the data submitted to the USEPA by the
Navy; and/or, . : i ; 5

_(e) observing the performance of any or all sampling,
testing, response actions, removals, remedial actions, pilot
studies and/or any other actions taken at the NWS Earle pursuant
to the terms of this Agreement. ’ : ok :

y 21.2: The Navy shall honor all reasonable requests for
“.access by the USEPA to exercise their right of access pursuant to
Section 21.1 above, conditioned only upon presentation  of proper
. credentials to the Navy. However, such access shall be obtained .

. in conformance with Navy security and safety regulations and in a
manner minimizing interference with any military operations at ..
NWS Earle. USEPA will give the Navy notice prior to entering NWS
" Earle.: : o S " 3

.'21.3 The Navy assumes all responsibility for obtaining
access to all areas located within the boundaries of the NWS
Earle facility and all real property and structures occupied by
non-government entities, for the purposes of performing all :
activities and implementing all other measures required by this
‘Agreement. , : sk : e ik , . ;

~ 21.4 The Navy shall use its best efforts to gain access to
all areas located outside the legal boundaries of the NWS Earle
facility ontq which access is needed to perform any and all _
activities under this Agreement, including obtaining access for
the Navy and for USEPA and NJDEP onto all real property and
structures which are not owned by the United States or the Navy.
"Best efforts" for the purposes of ‘this paragraph shall include
identifying and locating the owner(s) and lessees of areas,

 _offering consideration to the owner(s) and/or lessees for access

to areas, making attempts to obtain access agreements from the
owners and/or lessees of all areas onto which access is needed
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under this Agreement and asserting all authority which the Navy
possesses under CERCLA Section 104(e), 42 U.S.C. §9604(e),
including issuing administrative orders and initiating judicial
" action(s) to obtain access pursuant to the authority of the Navy
under CERCLA §104 and other Sections of CERCLA and any other
federal laws or regulations. '

21.5 The Navy shall ensure that all response measures,
groundwater rehabilitation measures and remedial actions of any
¥ind which are undertaken pursuant to this Agreement on any areas
which a) are presently owned by the United .States and which are
occupied by the Navy or leased by the Navy to any other entity;
or, b) are in any manner under the control of the Navy or any
lessees or agents of the Navy, shall not be impeded or impaired
in any manner by any transfer of title or change in occupancy or
any other change in circumstances of such areas.

21.6 The Navy shall ensure that USEPA and its authorized
representatives shall be allowed to enter and move about all :
areas where any activities are to be or are being performed under
this Agreement. - : : :

21.7 The Navy shall provide USEPA with at least ninety (90)
days prior notice of any conveyance of title to or any transfer
of an interest in real property which may affect this Agreement
or any activities to be taken pursuant to it. The Navy shall
ensure that all activities or remedial measures to be undertaken
pursuant to this Agreement will not be impeded or impaired -by any
transfer of title or any transfer of any other interest in. real
property relating to NWS Earle or any structures located thereon.

21.8 USEPA and the Navy recognize that access to certain
areas of the sité may be restricted based upon National Security
concerns if so stipulated in an executive order issued by the
President pursuant to CERCLA Section 120(3j) (1), 42 U.S.C.
§9620(3) (1) . s i .
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XXIT.
Q\._ialitz ‘Assurance, Sampling and Data/Document Availability

22.1 The ‘Parties shall use Quality Assurance, Quality

* Control (herelnafter "QA/QC"), and chain-of-custody procedures.

throughout all field investigation, sample collection and .

laboratory analysis activities. A Quality Assurance Project Plan

(QAPjP) shall be submitted as a component of each RI/FS Work Plan

or RD/RA Work Plan as appropriate. QAPjPs shall be prepared in
accordance w1th applicable USEPA guidance.

~ 22.2° In order to demonstrate quality assurance and maintain
quality control regarding all samples collected pursuant to this
Agreement, the Navy has submitted and will continue to submit all
protocols to be used for sampling and analysis to USEPA and NJDEP
for review and comment. _The Navy ‘also ensures that any
laboratory used for ana1y51s is a participant in-a QA/QC program
’ that is consistent with USEPA gu1dance. o,

22.3 The Navy shall ensure that lab audlts are conducted as.
approprlate and avallable to USEPA upon requestL

22.4 The Parties shall make available’ to each other qUallty
assured results of sampling, tests or other data generated by any
Party, or on their behalf, with respect to the implementation of
this: Agreement within sixty (60) days of performance of such
sampling event or test. If quality assurance is not completed
- within sixty (60) days, raw data or results shall be submitted
‘within the sixty (60) day period and quality . assured data or
results shall be submitted as soon as they become available.

22.5 At the request of the USEPA Pro;ect Manager, the Navy
shall take split or duplicate samples and provide them to the .
'USEPA and NJDEP should they request it during sample collection .
conducted during the implementation of this Agreement. At the -

- request of the Navy, USEPA similarly shall allow the Navy to take
split or duplicate samples of samples collected by USEPA. The
Project Manager of the Party intending to take samples shall
endeavor to notify the Project Manager of the other Party not-
-less than,ten;(IO) business days in advance of any sample"
collection. - If it is not p0551b1e to provide ten (10) business
days prior notification, the Project Manager of the Party :
intending to collect samples shall notify the Project Manager of
the other Party as soon as p0551ble after becomlng aware that
samples w111 be collected. '
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XXIII.
Permits

' 23.1 The Navy shall be responsible for obtalnlng all
Federal, State.and local permits which are necessary for the
performance of all work under this Agreement.

23 2 The Parties recognlze that under CERCIA Sectlons.
121(d) and (e)(1), 42 U.S.C. §§ 9621(d) and (e) (1),.and the NCP,
portions of the response actions called for by this Agreement and
conducted entirely on NWS Earle are exempt from the procedural
requlrement to obtain Federal, State, or local permits. 2all such
activities must, however, comply with all the applicable or
relevant and approprlate federal and state standards, :
requlrements, criteria, or limitations whlch would have been
included in any such permlt. .

23. 3 When the Navy proposes a response action- to be,
conducted entirely on NWS Earle,'whlch in the absence of CERCLA
§121(e) (1) and the NCP would require a Federal or State permit,
and for which the Navy does not seek a permit, the Navy shall
include in the submittal to the Partles.

(a) Identification of each permit ‘which would
otherwise be required; :

(b) Identification of the standards, requirements,»'
criteria, or limitations which would have had to
have been met to obtain each such permit; and,

(c) Explanation of how the response action proposed
will meet the standards, requirements, criteria or
“.limitations identified in (b) immediately above.

Upon request of the Navy, USEPA will provide its p051tlon with
respect to (b) and (c) above in a timely manner.

23.4 Sectlon 23.2 above is not intended to relieve the Navy :- ;

from the requirement(s) of obtaining a permlt whenever it.
proposes a response action involving the-shipment or movement of
a hazardous substance or hazardous waste off NWS Earle.

23 5 The Navy shall notlfy USEPA in wrltlng of any permits
required for any actiwvities it plans to undertake outside NWS -

. .Earle as .soon as it becomes aware of the requirement. The Navy

shall .apply for all such permlts and prov1de USEPA copies of all
'such permlts. o
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23.6 Durlng any appeal by any Party of any permit required
to implement this Agreement or during review of any proposed.
modification(s), the Navy shall continue to implement those
portions of this Agreement which can be reasonably implemented
independent of final resolution of the permit_issue(s) under
appeal. However, as to work which cannot be so ‘implemented, any
corresponding timetable, deadlines, and schedule w111 be subject
'to Part XVI. (Exten51ons) of this Agreement. '
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XXIV.

Reporting

The Navy. shall submit to USEPA and NJDEP quarterly wrltten
.progress reports which describe the actions which the Navy has
taken -during the previous quarter to implement the requirements -
"of .this Agreement. Progress reports shall also describe the
~activities scheduled to be taken during the upcoming gquarter. 5
Progress reports shall include a detailed statement of the manner
and extent to which the requirements and time schedules set out
in this Agreement and approved Work Plans are being met. 1In
+addition, the progress reports shall identify any anticipated

'~ delays in meeting time schedules, the reason(s) for the delay and’

actions taken to prevent or mitigate the delay. The Navy .shall

submit the progress reports to the USEPA and NJDEP w1th1n 30 days
follow1ng the quarter. :
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XXV.
. Five Year keview

25.1 Consistent with CERCLA Section 121(c), 42 U.S.C.
§9621(c), if the selected remedial action(s) result(s) in any .
hazardous substance, pollutants or contaminants remalnlng at the
Site, the Parties shall review such remedial actions no less’
often than each five years after the initiation of such remedial .
action to assure that human health and the environment are being
protected by the remedial action being 1mp1emented As part of
this review, the Navy shall report the flndlngs of thelr rev1ew
to the USEPA upon its completlon.'

25 2 If upon such review it is the conc1u51on of any of the
Parties that additional action(s) or modification(s) to any
remedial action(s) are appropriate pursuant to any provision
under CERCLA, the Navy shall implement such additional or
modified action as agreed upon by all Parties.

25;3 ’Any dispute by the Parties regarding need for .or the
scope of additional action or modification shall be resolved
under'section XVII, Dispute Resolution, of this Agreement.

25.4 Any action or modification agreed upon pursuant to
thls Part shall be made a part of this Agreement.
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XXVI.

Retention of Records

26.1. The Parties shall preserve for a minimum of ten (10)

- years. after termination of this Agreement all records and
documents 1n its possession or in the possession of its
divisions, employees, agents, accountants, contractors or
attorneys which relate in any way to the presence of hazardous
substances, pollutants and contaminants at the Site or to
activities taken pursuant to this Agreement. After this ten. (10)
year period, any Party wishing to destroy or dispose of any such
records or documents shall notify the other Party to this .. -
Agreement at ‘least ninety (90) days prior to destruction or
disposal of any such documents or records. .Upon request by any
Party to this Agreement, the Party being notified shall make
available any or all of such records or documents to the '
notifying Party at any time during the performance of the work
under this Agreement and up to 10 years after the termination of
. this Agreement. Either Party to this Agreement shall allow the
- other Party to make copies of any or all records relatlng to the
Agreement upon request.

. 26.2. All such records and documents shall be preserved for
a period of ten (10) years following the termination of any :
jud1c1a1 action regarding the. work performed under CERCLA whlch
is the subject of this Agreement.
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XXVII.
Reservation of Rights

. 27.1 In consideration for the Navy's compllance w1th this
Agreement, and based on the information known to the Parties on
' the effective date of this Agreement, USEPA agrees that
compliance with this Agreement shall stand in lieu of any
administrative, legal and equitable remedies against the Navy
available to USEPA regarding the currently known release or
threatened release of hazardous substances including hazardous
wastes, pollutants or contaminants at the Site which are the
subject of the RI/FS and which will be addressed by the remedial
actlon provided for under this Agreement.

27.2 Notwlthstandlng anythlng in thls Agreement USEPA may
initiate any administrative, legal or equitable remedies .
available to it, including requlrlng additional response actions
by the Navy in the event that: (a) conditions previously unknown
or undetected by USEPA arise or are discovered at the Site; or,

. (b) USEPA receives additional information not prev1ously :
available concerning the premlses which they employed in reaching
this Agreement; or (c) the 1mplementatlon of the requirements of
this Agreement are no longer protective of public health and the
environment; or, (d) USEPA discovers the presence of conditions
on the Site which may constitute an imminent and substantial
danger to the public health, welfare, or the environment; or, (e)
the Navy fails to meet any of its obligations under this
Agreement; or, (f) the Navy fails or refuses to comply with any
applicable requirement of CERCLA or RCRA or State laws or related
regulatlons.

v

27.3 Section 27.1 above shall not affect any claim for
natural resource damage assessments or for damages to natural

- resources.

27.4 The Navy reserves the right,to’raise or assert any
defense, ‘whether procedural or substantive, in law or equity, or
to raise any issue to jurisdiction or standing of any Party, or
any other matter in any proceeding -related to this Agreement,
"whlch the Navy mlght otherwise be entltled to raise or assert.



XXVIII.

Transfér of Progertx

In the event the Navy determlnes to enter 1nto any contract
for the sale or transfer of any portion of the Site, the Navy"
will comply with the requirements of CERCLA Section 120(h), 42
U.S.C. §9620(h), in. effectuatlng that sale or transfer, including
all notice requirements. .In addition, the Navy shall include
notice of this Agreement in any document transferring ownership
_or operation of the Site to any subsequent owner and/or operator
of any portion of the Site and shall notify USEPA of any such
sale or transfer and the provisions made for any additional -
remedial action measures, if required, at least ninety (90) days
prior to such transfer. . : :
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AXIX.

Public Participation

©29.1 The Parties agree that this Agreement and any
subsequent proposed remedial action alternative and any
subsequent plan for remedial action at the Site arlslng out of
- this Agreement shall comply with the administrative record .and
public partic1pat10n requirements of CERCLA §§113 and 117, “the
NCP, USEPA gqguidance issued and regulations with respect to publlc
partlclpation, and all. appllcable State laws.

29.2 The Navy shall 1mplement 1ts Communlty Relations Plan
(CRP) which responds to the need for an interactive relationship
with all interested community elements, both on NWS Earle and
off, regarding activities and elements of work undertaken by the
‘Navy. The Navy agrees to 1mp1ement the CRP in a manner
consistent with CERCIA §117, the NCP, USEPA guidelines set forth
in USEPA's Communlty Relatlons Handbook, and any modifications
thereto. ;

29.3 Any Party issuing a,formal press release to the media
regarding any of the work required by this Agreement shall advise
the other Party of such press release and the contents thereof,
at least two (2) business days before the issuance of such press
release and .of any subsequent changes prior to release.

29 4 USEPA agrees it shall administer and fund the
Technical Assistance Grant in accordance with CERCLA §113 (k) and
regulatlons issued thereunder.

.29.5 The Navy has established and" shall continue to
maintain an administrative record at or near NWS Earle in i
accordance with CERCLA §113(k). The\admlnlstratlve record shall
be established and maintained in accordance with current and
future USEPA policy and guidelines. A copy of each document
placed in the administrative record after the effective date of
this Agreement shall be provided to USEPA. ' The administrative
record developed by the Navy shall be updated on at least-a

5 quarterly basis. ‘An index of documents in the administrative

record will be supplied to USEPA with each update of the: ;
administrative record. The Navy shall submit to USEPA, upon
' written request, any document listed on an index of documents_

‘ that is not contained in the flles of USEPA.
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XXX.
Technical Review Committee'

30.1 The Navy shall contlnue to lead the Technical Review ..
Committee (TRC).. The TRC consists of representatives from the
Navy, USEPA, NJDEP the Monmouth County Department of Health,
Colts Neck Townshlp, the Township of Wall, the Township of
Howell, Middletown Township, Tinton Falls, the U.S. Fish and
W1ld11fe Service and concerned local citizens. The .committee
shall meet blmonthly at NWS Earle to review progress of the RI/FS
‘and RD/RA. Copies of all draft technical submissions shall be
distributed for review and comment prior to the preparation of
the final report. However, all Primary and Secondary documents,
as defined and submitted pursuant to Part XV of this Agreement,
are subject to the deadlines (Part XII) and dispute resolution
process (Part XVII) set forth in this Agreement. Minutés of the
TRC meetings shall be written by the Navy and distributed to the
members of the TRC and the Parties to this Agreement and become
- part of the Administrative Record. The minutes shall be deflned
and submnitted pursuant to Part XXIV (Reporting) of this
Agreement.

30. 2 Coples of the minutes shall be made avallable to the
public at the Shrewsbury Branch of. the Monmouth County Library.
The Project Managers shall discuss all potential dlsagreements
related to the progress of the study with’ the TRC in an attempt
"to reach consensus prlor to entering the dlspute resolutlon
procedure. =
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XXXI.
Public Comment

31.1 Within 15 days after the date the Regional
Administrator of USEPA, Region II, executes this Agreement, USEPA
shall announce the availability of this Agreement to the public
for their review and comment. USEPA shall accept comments from
the public for 45 days after such announcement. After the 45 day.
public comment period expires, the Parties shall review all such
comments. Within 30 days after the expiration of the public
comment period the Parties shall decide that either: :

(a) the Agreement shall be made effeCtiVe Withoﬁt any
modifications; or, ' o .

-(b)»théiAgreement shall be modified prior to being
made effective. ' P

31.2 If the Parties decide that the Agreement shall be made -
effective without any modifications, USEPA shall transmit a copy ¥
of the signed Agreement to the Navy and shall notify the Navy in
writing that the Agreement is effective. The effective date of
the Agreement shall be the date of that letter from USEPA to the
Navy. :

31.3 If the Parties agree that modifications are needed and.
agree upon the modifications and amend the Agreement by mutual
consent within 60 days after the expiration of the public comment
period, USEPA will determine whether the modified Agreement K3
requires additional public notice and comment pursuant to any
provision of CERCLA. If USEPA determines that no additional
notice and comment are required, USEPA shall transmit a copy of
the modified Agreement to the Navy and shall notify the Navy in
writing that the modified Agreement is effective. The effective
date of the Agreement shall be the date of that letter from USEPA
to the Navy. If the Parties amend the Agreement within this 60
day period and if USEPA concludes that such modifications require
that the public receive additional opportunity for notice and

commment, such additional notice '‘and comment will be provided .
consistent with the provisions stated in Section 31.1 above. If
the Parties agree, after such additional notice and comment has
been provided, that the Agreement does not require any further
modification, USEPA shall send a copy of the mutually agreed upon
Agreement to the Navy and shall notify the Navy that the.
Agreement is effective. The effective date of the Agreement

shall -be the date of that letter from USEPA to the Navy.

_31.4 If, 30 days after the expiration of the 45 day comment
period has expired, the Parties have not reached agreement on
either: > i . 4y : ' :

1
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(a) whether modlflcatlons to the Agreement are needed;
or,

(b) what modlflcatlons to the Agreement should be
: made; or,

f(c) any language, any provisions, any deadlines, eny
work to be performed or any of the content of the
Agreement or any attachments to the Agreement,

the matters which are in dlspute shall be resolved by the dispute
resolution procedures of Part XVII, above.  For the purposes of.
this Part, the Agreement shall not be effective while the dlspute
resolution proceedings are underway. After these proceedings are
completed, Administrative Notice shall be provided to the Parties
indicating the results of the dispute resolution proceedings.

The Navy and USEPA reserve the right to withdraw from the o
Agreement by prov1d1ng written notice.to the other Party within
20 days after receiving the Administrative Notice of the
resolution of the matters 1n ‘dispute. Failure by a Party to
provide such a written notice of withdrawal within this .20 day -
period shall act as a waiver of the right of that Party to
withdraw. from the Agreement. If neither Party withdraws from the.
Agreement within this 20 day period, USEPA shall thereafter send
a copy of the final Agreement to the Navy and shall notify the
Navy that the Agreement is effective. The effective date of the:
Agreement shall be the date of that letter from USEPA to the
Navy. , A :
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XXXII.

Agendment of Agreement

32.1 Any and all modifications to this Agreement must be in
writing which is executed by duly authorized off1c1a1(s) of the
Navy and USEPA.

32.2 USEPA will be the last 51gnatory to execute all
modlflcatlons to this Agreement. :

32.3 The. effectlve date of all modifications to this
Agreement shall be the date on which it is executed by USEPA,
unless otherw1se exp11c1tly stated in any modlficatlon.

32.4 No wrltten or oral advice, guidance, suggestlons or
informal comments by USEPA regarding reports, plans,
spec1f1catlons, schedules, any other 'writing submitted by the
Navy or on any other matter relating to this Agreement will be
construed as modifying this Agreement or as relieving the Navy
from any of its obligations under this Agreement, including the
need to obtain approvals as may be required by this Agreement.
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XXXIII.

otice Of Completio

33.1 Except-as provided in Part XXV hereof (Five Year .
Review), to the extent that remedial actions are conducted
pursuant .to the provisions of this Agreement, following the
- completion of all remedial actions and upon written request by
the Navy, USEPA will send to the Navy a written notice of
satisfaction of the terms of this Agreement within ninety (90)
days of the request. The notice shall state that, in the opinion
of USEPA, the Navy has satisfied all of the terms of this :
Agreement in accordance with the requirements of CERCLA, the NCP
and all related regulations and guidance, and applicable State
laws, and that the remedial work performed by.the Navy was
consistent with the remedial actions agreed upon by USEPA.

33.2 If USEPA fails to provide the written notice of
completion to the Navy after the Navy has requested it, USEPA
will respond to the Navy in writing as to the reasons why that
notice of completion has not been provided. USEPA's written
denial of completion shall be subject to Part XVII (Dispute’
Resolution) of this Agreement for 60 days following the Navy's
receipt of USEPA's written denial. ) 2 F a
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XXXIV.

Exemptions

34.1 The Parties recognize that the President may issue an
Executive Order, as needed to protect national security
interests, regarding response actions at NWS Earle (or at any
areas therein), pursuant to CERCLA Section 120(j), 42 U.S.C..
§9620(j) (1) . Such an Executive Order may exempt such area(s)
from the requlrements of CERCIA for a period of time not to
exceed one (1) year after the issuance of that Order. The Navy
shall obtain access to and perform all actions required by this
Agreement within all areas inside NWS Earle, which are not the
subject of any such Executive Order 1ssued by the President.
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XXXV.
- other Provisions

35.1 Nothing contained in this Agreement shall constitute
- an admission of any liability by the Navy for any matters
contained herein nor shall anything in this Agreement constitute
an admission by the Navy with respect to any f1nd1ng of fact or
any legal determination noted herein.

35.2 Nothing ‘contained in this Agreement is 1ntended to
mean that the Navy is the only potentially responsible party with
respect to the release and/or threatened release(s) of hazardous
substances at NWS Earle.

35.3 Nothing contained in this Agreement shall affect any .
rlght, claim, interest, defense or cause of action which the
USEPA or the Navy may have at present or which may arise in the
future against any other entity which is not a. 51gnatory to this
Agreenent.

35.4 Nothing herein shall affect the right of USEPA to
issue any ‘Oorder or initiate any action against any entlty whlch
is nct a party to thls Agreement.

35.5 All work performed pursuant to this Agreement shall be
performed in accordance w1th all applicable federal and state :
laws and regulatlons. -

- 35.6 All work performed pursuant to this. Agreement shall
comply with all applicable provisions of CERCLA, the National
Contlngency Plan, 40 C.F.R. 300.600 et seqg., and other federal
regulations and guidance related to CERCLA and actlons taken
pursuant to CERCLA at federal fac111t1es. »

35.7 The USEPA shall not be a party to any contract entered.

~into by the Navy or any agents of the Navy for any matters
relating to this Agreement. ;
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XXXVI.
Funding*

_ 36.1 It is the expectation of the Parties to this Agreement
that all obligations of the Navy arising under this Agreement
will be fully funded. The Navy agrees to seek sufficient funding
through' the DOD budgetary process to fulfill its obllgatlons
under this Agreenmerit.

36.2 Ldn accordance with CERCLA Sectlon 120(e)(5)(B), 42
U.S.C. §9620(e) (5) (B), the Navy shall include in its annual
report to Congress the specific cost estimates and budgetary
proposals associated wlth the implementation of this Agreement.,

. 36.3 Any requlrement for the payment or obligation of
funds, including stipulated penalties, by the Navy established by
the terms of this Agreement shall be subject to the avallablllty
of appropriated funds, and no provision herein shall be
interpreted to require obligation or payment of funds in
violation of the Anti-Deficiency Act, 31 U.S.C. §1341. -In cases
" where payment or obligation of funds would constitute a violation
. of the Anti-Deficiency Act, the dates established requiring the
payment or obligation of such funds shall be .appropriately
adjusted. If appropriated funds are not available to fulfill the
Navy's obligations under this Agreement, USEPA reserves the right
to initiate an action against any other person, or to take any
response action, whlch would be approprlate absent thls
Agreement.

36.4 Funds authorized and appropriated annually by Congress
under the "Environmental Restoration, Defense" appropriation in
- the Department of Defense Appropriation Act and allocated by the
- DASD(E) to the.Navy will be the source of funds for activities
required by this Agreement consistent with SARA §211, 10 U.S.C.
Chapter 160. However, should the Environmental Restoration, :
‘Defense appropriation be inadequate in any year to meet the total
Navy CERCLA implementation requirements, the DOD shall employ and
the Navy shall follow a standardized DOD prlorltlzatlon process
which allocates that year's appropriations in a manner which
maximizes the protection of human health and the env1ronment A
" standardized DOD prioritization model shall be developed and
- utilized with the assistance of USEPA and the states.
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XXXVII.

Eecoveg{ of Eggenses

The Parties agree to amend this Agreement at-a later date in
accordance with any subsequent national resolution of the issue
of USEPA cost reimbursement. Pending such resolution, USEPA
reserves any rights it may have with respect to cost
reimbursement pursuant to CERCLA §107.°
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XXXVIII.

Effective Date -

This Agreement is effective upon the date of receipt of a
letter to the Navy by USEPA in accordance with Part XXXI (Public
COmment) 5 .
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"Each undersigned fepresentative of a Party céftifies»that he or
she is fully authorized to enter into the terms and conditions of
this Agreement and to legally bind such Party to this Agreement.

IT IS SO AGREED:

By: T | ‘ ' . e ¥

'yt, @%@wﬁ W—» Mot so, ;550
Jecqugline E. Bchlfer 7 ~ Date ' : e
Department of the Navy e

Assistant Secretary of the Navy
(Installations and Environment)

: ;//%Z:;T—_—T . ';}Zﬁ/% Q’féiy
Constantine Sidamon-Eristoff Date  /
Regional Administrator : ‘

U.S. Environmental Protectio ‘Agency, Region II

«
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